Introduction
A migrant worker is defined in international law as "a person who is to be engaged, is engaged or has been engaged in a remunerated activity in a State of which he or she is not a national." 1 There are over 150 million migrants and refugees worldwide, 2 and in the United States alone the undocumented migrant worker population is estimated to be between 5 and 11 million. 3 Migrants are present in virtually every sector of the economy, and their numbers will continue to grow as long as receiving countries continue to provide higher wages than sending countries.
As the economy globalizes, migration intensifies with jobs shifting to different parts of the world. Though international migration and globalization are linked, there is much resistance to the free circulation of persons. Regional markets-the precursors to the single world market that has emerged-have reacted in different ways to this new situation. The European Union very quickly integrated the principle of the free internal circulation of persons (though resistance to external circulation of persons is still present, as it is all over the world). 4 By contrast, the North American Free in 2001 . 12 The report further stated that "the average growth of the total unauthorized population during the decade was higher in the years after NAFTA went into effect than in the years before." 13 The population of undocumented Mexican migrants in the United States grew from 2 million in 1990 to 4.8 million in 2000, with the proportion of unauthorized Mexican migrants increasing from 58.3% to 68.7% of the entire unauthorized immigrant population in the United States.
14 Migrants who succeed in completing the journey to receiving countries are often subject to human rights violations once they begin to work. Because undocumented migration is illegal, they are often unprotected by domestic labor and employment laws, leaving them virtually defenseless against violations of basic rights. They often have no alternative but to accept low wages and appalling working conditions, exploited by those who profit from their illegal status. Moreover, where laws exist to protect migrant workers and control migration, such laws are often either not enforced or are used against the migrants they purport to protect.
Because of this vulnerability, the international community has recognized the need to promote and protect the rights of migrant workers. On July 1, 2003, the International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families (Migrant Convention) entered into force, providing yet another legal basis to deal with human rights violations of migrants. 15 In 1999, a Special Rapporteur was appointed by the United Nations Commission on Human Rights to address the specific concerns of migrant workers, 16 and she highlighted the particular vulnerabilities faced by migrants in her 2000 report, stating that:
Discrimination against migrant workers in the field of employment takes many forms, such as limitations or preferences with regard to the kind of work they can do. Some contracts deny migrants certain advantages and also apply rules on job security that differ from those applied to nationals; sometimes they are 12 excluded from the regulations on working conditions and denied the right to take part in trade union activities. 17 Exploited migrant workers in the United States face increased workplace abuses and a decrease in rights, and risk deportation for exercising those rights to which they are entitled. Employers are increasingly fighting unionization campaigns by firing or threatening undocumented workers, thwarting labor organizers, and defying immigration law. 18 This is occurring while retaliatory firings have increased as unions aggressively recruit immigrants and as the economy employs more undocumented workers.' 9 It is our goal in this article, to provide migrant rights advocates with international legal arguments that can be used to address domestic human rights abuses when domestic law is inadequate and in violation of U.S. treaty obligations. We will provide a guide to applicable international law and suggest how these standards may be used to protect migrant workers. The first part describes the working conditions of undocumented migrants in the United States, highlighting recent violations of their human rights. The article then discusses Hoffman Plastics Compounds, Inc. v. National Labor Relations Board, 20 decided by the U.S. Supreme Court in 2002, which limited the rights of undocumented workers, and its aftermath. The Supreme Court's decision was based on the compatibility of labor and immigration law. But no brief was submitted to the Court detailing international legal obligations and binding treaty law that might have affected the outcome-a disturbing fact given the outcome and repercussions of the case, and given that there is international law bearing directly on the point. This law and the methods for raising it in the United States are covered in the next part of the article. In discussing the human rights of migrants, we focus specifically on violations of the right to organize in order to be free from exploitative conditions, the right to equality before the law, and the right to legal recourse. 
I. Working Conditions of Migrant Workers in the United States
Working conditions endured by migrants in the United States are increasingly more exploitative. From January 1 to May 7, 2002, Mexico intervened in the defense of the human rights of Mexican nationals in approximately 383 U.S. cases dealing with work-related discrimination, unpaid wages, and compensation for occupational illnesses and accidents. 21 In a recent case, the Mexican government brought suit on behalf of migrant workers in the United States who were found to be working in slave-like conditions at a northeastern egg farm, 22 being made to endure horrific working conditions, and wading through dung and dead birds without protective clothing. Additionally, the workers were barred from seeing people outside company premises, denied pay raises, and subjected to freezing winters while packed with 16 or 17 other workers in dilapidated trailers with faulty heating systems. 23 Recently, operators of migrant labor camps were indicted in Buffalo, New York, on charges of trafficking in immigrant labor and running forced labor camps where dozens of workers were forced into near slavery. 24 Those running the camp kept the paychecks of undocumented workers employed by area farmers, and subjected them to threats and intimidation to deter them from escaping the camps. 25 Though the government had fined farmers for allowing the operators to withhold workers' paychecks, the fines were dropped once the farmers promised to no longer use the same workers. 26 Disturbingly, these types of migrant labor camps are becoming more common in some parts of the country. The U.S. Department of Justice is currently investigating 120 slavery cases, most involving migrant workers and women forced into prostitution. 27 Since 1997, five slavery cases have been prosecuted in southwest Florida alone. 28 In 1999, a labor contractor was found to be holding 27 undocumented workers against their will in run-down trailers until their debt to smugglers was paid off. 29 Migrant workers are housed miles from civilization, with no telephones or cars, and thus no means of escape. 30 In one case, a Florida and North Carolina contractor was arrested on charges of extortion and slavery for forcing migrants to work six-day weeks for a wage of $15 a day, and charging them exorbitant prices for food, thus insuring continued indebtedness; the contractor also allegedly raped female camp residents and threatened workers who reported the conditions.
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In 1999, the U.S. Department of Labor cited a large North Carolina tobacco and sweet-potato farm for withholding $100,000 in wages from workers, 32 and in 2003, North Carolina state inspectors found an unregistered labor camp where hundreds of migrant farm workers were housed six men to a room in squalid rental properties that did not meet basic codes, with broken windows, exposed wiring, and piles of rotting garbage. 33 During the growing season the site may have drawn more than 500 migrant workers, but because North Carolina law requires that crew leaders be responsible for the housing conditions, the company that hired the leaders may not be liable for housing violations. 34 As has been shown, migrant farm workers are forced to accept low wages as a condition of employment and are often subjected to deplorable working conditions. "Agriculture is one of the most deadly occupations in the United States Studies show that the death rate among workers is approximately 20.9 per 100,000 workers, compared to the average for all industries of 3.9."35 There are about 2.5 million hired farm workers in the United States, of whom about 1.8 million work directly on crops that are treated with pesticides.
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Exposure to some pesticides can cause acute and long-term effects, as well as death. The working conditions that migrant farm workers endure compound health problems, as lack of adequate hand-washing facilities results in pesticide residue remaining on the skin for 12 hours or more. 38 Moreover, living conditions for migrant workers are poor, and there is often no access to running water or washing machines. At least 800,000 farm workers across the country lack adequate shelter and camp in parking lots, cars, trailers, garages, tool sheds, caves, and tents. 39 From 1991 to 1996, the California Environmental Protection Agency's Department of Pesticide Regulation reported 3,991 cases of poisoning by pesticides, an average of 665 cases per year. 40 However, the numbers are in reality much higher, as workers are afraid to report incidents due to lack of medical insurance, fear of retaliation by employers, lack of knowledge as to rights, and mistaken belief that the symptoms are just part of the job. Florida laws requiring safety information for workers expired in 1998 and the state legislature recently voted against a bill that would have required farm owners to provide workers with bilingual safety sheets describing pesticides used and what to do to protect them from harm. 41 Few fines are issued to farms violating laws dealing with pesticide abuses, and they are so low as to be ineffective. This is especially so for counties with large amounts of agricultural labor. During 1995, no county in California's Central Valley issued more than an average of 25 fines per year, despite the increased use of pesticides and continued high numbers of pesticide poisonings.
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Of the few fines issued during 1991-96, almost half were less than $151, and fewer than five percent exceeded $1,000. These fines amount to no more than a slap on the hand for agricultural corporations. Moreover, enforcement of laws has been found to be weakest in areas of high pesticide use.
Apple growers in the state of Washington use some of the most dangerous pesticides, and since 1995 there have been 15,000 injuries in a working community of 40,000. Workers have attributed skin rashes, dizziness, muscle cramps, and miscarriages to the chemicals and physical hardship they endure. 44 firings and layoffs for organizing activities. Whenever the farm workers organize, the apple industry engages in massive retaliation. 45 Migrants working in the garment manufacturing industry also face human rights abuses. While globalization has opened the American marketplace to goods from countries that routinely allow abuse of migrant workers, sweatshops also thrive inside the United States. Many sweatshop workers both in the United States and working for U.S. firms outside the country are subjected to violations of workplace rights. 46 Migrant workers often work up to seven days a week for extremely low wages; 47 80-hour working weeks are common; and the health and safety of workers, the majority of whom are women, is constantly undermined. Additionally, workers have no security of employment, and women are discriminated against and harassed, sometimes sexually. 48 A Department of Labor survey conducted in 1996 found that half of all garment-manufacturing businesses in New York City could be characterized as sweatshops. 49 Many U.S. sweatshops are located in the Pacific territories of the United States. In 2003, a Washington court found a Korean sweatshop owner near the American Samoa capital of Pago Pago guilty of human trafficking, 50 which Attorney General John Ashcroft described as "modem day slavery." 51 The sweatshop employed 251 migrant workers who were forced to pay $200 a month for room and board, which consisted of a bunk in a 36-bed dormitory and three small meals. Paychecks for workers were routinely withheld, and when they went on strike to recover lost earnings, managers switched off electricity, making the overheated compound unbearable. 52 There were also reports of physical abuse against workers. Similar conditions prevail in Saipan, another U.S. territory in the Northern Mariana Islands, where thousands of workers have 
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brought a class-action suit against leading U.S. clothing and retail companies for alleged exploitation in sweatshops there. 53 U.S. labor inspectors admit that they do not have the resources to examine working conditions in these territories, and because the territories benefit from an ambiguous legal status, many believe this makes them a perfect location for labor exploitation. 5 4 Goods imported from these territories to the United States have no import tariffs, there are favorable tax incentives to attract business, and products even qualify for the "Made in the USA" label, which some shoppers take as a guarantee of good labor practices. 55 While abuse against migrant workers in the United States grows, immigration controls are being used against undocumented workers to avoid unions and punish employees for exercising their workplace rights. Where existing workplace rights are violated, most migrants risk deportation to exercise these rights. Moreover, many parts of the country lack the legal resources to help abused migrants. In 1996, the agriculture industry successfully lobbied Congress to prohibit the country's Rural Legal Services from representing undocumented workers. 56 The Bush administration's proposed 2004 budget for the Department of Labor eliminates the National Farmworker Jobs Program, which has a budget of $81 million for migrant and seasonal farmworker programs.
57

II. Hoffman and its Aftermath
Exacerbating these already exploitative working conditions, the U.S. Supreme Court recently held that undocumented migrant workers could be fired for unionization efforts without back pay liability by the employer. 58 The decision has already been criticized by international bodies, but employers have sought its expansion in other areas of the law, some successfully. 59 an undocumented worker was fired for his organizing activities, and the worker filed a complaint with the National Labor Relations Board (NLRB).6 0 The NLRB ordered the employer to cease and desist, post a notice of its violation, reinstate the employee, and provide him with back pay for the time he was unable to work due to the illegal firing. 61 But during the case, the worker admitted to using false immigration documents and being undocumented, 62 resulting in the administrative law judge denying back pay to the employee. Back pay is a traditional remedy under the National Labor Relations Act (NLRA), 63 and simply requires that an employer pay an injured employee the amount he or she would have earned for work performed had the employer not unlawfully dismissed the employee for union organizing. The NLRB reversed the decision and ordered back pay, calculated from the date of discharge to the date the company learned of the employee's undocumented status. 64 The Supreme Court reviewed the decision, and a 5-4 majority held that the worker was not entitled to receive back pay. The Court reasoned that awarding back pay would undermine federal immigration policy, as expressed by Congress in the Immigration Reform and Control Act of 1986 (IRCA). 65 Since this decision, the exploitation and harassment of migrant workers in the United States has increased, as discussed below. A recent report by the General Accounting Office (GAO) that reviewed the purported effects of Hoffman on the collective bargaining rights of undocumented workers found that the number of undocumented workers potentially affected by Hoffman is about 5.5 million. 66 [Vol. 3 against any workers in their labor rights, regardless of their immigration status. 74 In addition, in October 2002, the American Federation of Labor and the Congress of Industrial Organizations (AFL-CIO) and the Confederation of Mexican Workers (CTM) filed a complaint with the ILO's Committee on Freedom of Association, claiming that the Hoffman decision violates international labor law, 75 and alleging that it put the United States in violation of its obligations under ILO Conventions 87 and 9876 and its obligations under the ILO's 1998 Declaration on Fundamental Principles and Rights at Work. 77 The United States has not ratified these Conventions, and it maintains that the 1998 Declaration is a non-binding statement that does not give rise to legal obligations. 78 However, the ILO may still examine complaints alleging violations of freedom of association and issue requests to states since the Committee's mandate is not linked to the 1998 Declaration but is established in the fundamental aims and purposes of the ILO Constitution. 79 In its conclusions, the ILO found that the post-Hoffman remedies available to migrant workers in the United States were "inadequate to ensure effective protection against acts of anti-union discrimination." 80 The ILO also recommended that the United States amend labor law to bring it into conformity with freedom of association principles and ensure "effective protection for all workers against acts of anti-union discrimination in the wake of the Hoffman decision."
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The opinions of the Inter-American Court and the ILO highlight the extent to which international law is violated by the Hoffman case. Interestingly, these international standards are rarely raised by those advocating on behalf of migrant workers in the United States. But as the erosion of the rights of migrants continues, it is critical that advocates use the international standards discussed below in their advocacy work. We first turn to the aftermath of the Hoffman decision.
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Freedom of Association and Protection of the
C. Post-Hoffman Developments in the United States
The Hoffman case established a dangerous precedent and further enables employers to exploit migrant workers and fire them once they begin to demand better working conditions. Though undocumented workers are protected from unfair labor practices under the NLRA, 82 the Hoffman decision leaves potential plaintiffs with an ineffectual remedy and restricts their opportunities to organize. Additionally, since the law requires a specific finding of anti-union animus in order for employers to be otherwise liable for reporting an employee to the INS for unionization efforts, 83 many migrants are unlikely to risk deportation to exercise their rights. Moreover, the NLRB, with no authority to award punitive damages or other remedies that seek to punish employers, relied on the back pay remedy to serve this purpose, thus, without an effective remedy, many attorneys are unlikely to represent migrants in such cases. 84 Though an argument can be made that Hoffinan does not apply in the case where an employer knows of an employee's undocumented status at the time of hire, the NLRB has not made this distinction. 85 Additionally, such a holding would still violate international law, as other undocumented migrant workers would continue to be restricted in their opportunity to organize by Hoffman 83. Sure-Tan, 467 U.S. at 895-96. 84. Another area of concern for migrants' ability to seek redress for wrongs committed by employers deals with the liability of contractors and principals. Employers may attempt to shield themselves from liability for violations of labor law by using subcontractors who hire undocumented workers. An expansion in this area would reward employers who establish such corporate structures without ensuring that subcontractors comply with both labor and immigration laws.
85. In this set of circumstances, it can be argued that prior law under NLRB v. A.P.R.A. Fuel Buyers Group, 320 N.L.R.B. 408, 408 (1995), affd 134 F.3d 50 (2d Cir. 1997) would apply. In A.P.R.A., the employer knew of the workers' undocumented status at the time of hire. With regard to back pay, the A.P.R.A. court held that back pay should be tolled as of the date of reinstatement or when the discriminates are unable to present documents necessary to comply with back pay within a reasonable period of time.
[Vol. 3 and a distinction would be drawn based on legal status, in contravention of nondiscrimination provisions in international law, as well as binding international labor law.
Since the Hoffman decision, there have been numerous attempts by employers to deny migrants previously available remedies based on their undocumented status. Some courts have allowed the expansion of Hoffman into other areas of the law, while others have resisted attempts to expand the decision and recognized the additional exploitation migrant workers would face if they did so. Additionally, some state legislatures have begun efforts to limit the impact of Hoffiman on state labor and employment law. In California, SB 1818 was passed limiting the effect of the Hoffman decision on California labor, employment, and civil rights laws. 86 However, despite these efforts by some state legislatures and courts, migrant workers are increasingly facing challenges on legitimate claims, and many have been and will be deterred from bringing suit against exploitative employers, as these employers have begun to use Hoffman to challenge the legality of workers' immigration documents early on in legal proceedings. Below is a summary of these post-Hoffinan attempts by employers to deprive migrant workers of protections under the law.
Changes Under the National Labor Relations Act
Though the Hoffman court reaffirmed prior law under Sure Tan, 87 that undocumented migrant workers are employees under the NLRA, 8 8 the remedies still available to them are inadequate to protect their right to unionize, as there is no financial penalty for employers who violate this right. Additionally, there are open questions as to the applicability of other parts of the NLRA, and many employers are actively seeking to expand Hoffman to avoid any liability under the Act when it comes to undocumented migrant workers. General Counsel for the NLRB has recently determined that the back pay limitation in Hoffman applies only to work not performed and that back pay is limited for work previously performed under unlawfully imposed terms and conditions. 89 90 and has allowed conditional reinstatement for unlawful discharges of undocumented workers whom an employer knowingly hires for a reasonable period of time necessary to establish work eligibility. 91 Additionally, in litigation of unfair labor practice cases, the NLRB has stated that they will object if employers seek evidence about an employee's legal status in order to escape unfair labor practice liability.
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Despite the limits established by the General Counsel, some employers have attempted to use Hoffman to deter migrants from asserting their rights. In Tuv Taam Corp, 93 the NLRB found that an employer had committed an unfair labor practice by retaliating against employees attempting to unionize. The employer argued that the employees' immigration status should be discoverable before a finding of an unfair labor practice, as back pay is an unavailable remedy. The court distinguished between an unfair labor practice hearing and a compliance hearing, where remedies are determined. The court stated that back pay issues arise only after an unfair labor practice charge is established and did not allow the employer to discover the employees' immigration status during the initial hearing.
Similarly 94 an employer threatened employees and tried to coerce them into voting against the union. The employer challenged the immigration status of one employee, whose vote was decisive in the election for the union, arguing that the employee was an ineligible voter under Hoffman and his vote should be discredited. The court held that Hoffman did not make an employee an ineligible voter and that undocumented migrants were "employees" under the NLRA and eligible to vote in union elections. 
Title VII of the Civil Rights Act
Hoffman may also have ramifications as to Title VII of the Civil Rights Act, 9 6 which protects workers, including undocumented workers, from discrimination based on national origin. 97 Since Hoffman, the Equal Employment and Opportunity Commission (EEOC) has reaffirmed coverage of undocumented workers under the Act, but rescinded its former guidance that allowed for a back pay remedy. 98 It is unknown whether compensatory and punitive damages are still available to migrant workers, though they are, in theory, available under the Act. However, the Second and Seventh Circuit Courts have upheld the right of undocumented migrant workers to recover punitive damages for violations of Title VII, even in the absence of any other damage awards. 99 Since Hoffman, defendants have attempted to expand its reach to dismiss claims and avoid liability under Title VII. In Escobar v. Spartan Security Service, 100 an employee sued his employer for sexual harassment, sex discrimination, retaliation, common law assault, negligence, and intentional infliction of emotional distress. The employee was undocumented during the alleged incidents, but later gained the legal right to work. The employers argued that the employee was not entitled to the protections of Title VII under Hoffman, and also sought to dismiss his state law claims. Citing Hoffman, the District Court dismissed the employee's claim for back pay under Title VII, as he was undocumented at the time he was employed, and left open the possibility of dismissing additional claims to front pay and reinstatement by refusing to address the topic of the employee's legal status, stating that the employer had not made arguments addressing the issue. 10 
Compensation for Work Actually Performed
Some employers have gone so far as to argue that migrants are not entitled to compensation for work actually performed. Allowing that to happen would only increase slavery-like conditions in the United States. 102 Fortunately, courts have refused to extend Hoffman to deny workers' compensation for work already performed, and many agencies have released position papers in support. The U.S. Department of Labor has stated it will fully and vigorously enforce the Occupational Safety and Health Act (OSHA)
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In a particularly disturbing case, Singh v. Jutla,10s an employee sued his employer for unpaid wages and overtime for work actually performed from May 1995 to February 1998. Once the employee sued, his employer threatened to report him to INS and eventually did. The employer argued that the employee should have no cause of action under the FLSA due to Hoffman, but the court refused to extend Hoffman, especially to a "knowing employer" and reiterated prior law stating that the FLSA covers undocumented migrants. The court stated that "every remedy denied to undocumented workers provides a marginal incentive for employers to hire those workers," and found that prohibiting the employee's action would provide employers a "perverse economic incentive to employer to seek out and knowingly hire illegal workers." 109 In 
In Martinez v. Mecca," 2 an employer sought to challenge the class standing of its employees for claims of unpaid overtime for work performed, based on their immigration status. The court held that the employees were not barred from bringing an NLRB action by virtue of their status and limited Hoffman only to back pay remedies, not wages for work actually performed.
Some employers have retaliated against undocumented workers who bring suits against them by firing them and then using Hoffman as a defense to avoid liability. Fortunately, courts are allowing these suits to continue, but remedies are being limited. In Renteria v. Italia Foods, Inc., 113 employees sued their employer for retaliatory discharge for firing them once they joined a suit to recover actual wages. The District Court of Illinois held that the employees could bring suit for retaliatory discharge and collect compensatory damages, but that back pay and front pay were not available remedies under Hoffman.
The court reasoned that compensatory damages were available, as they did not assume continued illegal employment.
Discovery Requests
Some employers have attempted to use Hoffman to scare undocumented workers from pursuing claims by asking courts to require production of immigration papers during litigation, regardless of whether or not employees sue for back pay. Though courts have thus far limited these requests, one court noted that it may allow such discovery requests in later stages of litigation.1 4 Such attempts by employers will no doubt have a quieting effect on suits by undocumented workers and will lead to further exploitation of these workers.
In Zeng Liu v. Donna Karan Int'l, Inc., 15 an employer sought discovery of plaintiff employee's immigration status early in the case. The District Court of New York denied the request because the risk of injury to the employee outweighed the need for disclosure due to the danger of intimidation. The court noted, however, that such discovery may be allowed in later stages.
In Flores v. Albertsons," 6 employees sued their employer for overtime, contract breach, negligence, and fraud, but not for back pay, as they had not been terminated by the employer. The employer sought the production of immigration documents from employees. The District Court of California said that Hoffman was limited to the back pay remedy and not to work actually performed and that employer's request for documents had a chilling effect on employees trying to protect their rights. The court further held that the FLSA protected undocumented workers, allowing the employees' suit to continue.
Personal Injury and Tort Cases
Employers have also attempted to use Hoffman to avoid liability in state personal injury and tort cases by arguing that undocumented migrant workers are not entitled to lost earning capacity, as they cannot be legally employed in the United States. A ruling in favor of employers in such cases would allow them to avoid partial liability for their actions and would, again, encourage hiring of undocumented workers, as they pose less of a liability risk to employers. Some employers have made alternative arguments that undocumented workers should, at the least, be entitled to lost earning capacity as measured in the country of which the migrant is a national. It is unclear how the law will continue to develop in this area, but thus far two courts have ruled in favor of workers and two against.
In 121 Though this remedy seeks to impose some liability on employers, it ignores the realities of employment of undocumented workers in the United States. However, unlike Hoffman, the Balbuena Court recognized that it is the punishment of undocumented workers to the advantage of the employer that contravenes the IRCA's purpose and intent. 122 It is also noteworthy that the Court stated that an award for damages for lost earnings in a future tort case is unlikely to influence the decision of undocumented workers to seek work in the United States, but is more likely to encourage employers to hire undocumented workers and to reduce their compliance with safety standards. 123 
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Disability Law
Employers have also begun to use Hoffnan in disability cases to argue against liability for disabilities sustained by workers at their places of employment. If courts were to expand Hoffman to hold that undocumented workers do not have standing under antidiscrimination laws, disabled migrant workers will be left with no legal recourse to workplace violations of their rights.
In Lopez v. Superflex, 124 an undocumented worker was fired due to a disability and sued his employer under the Americans with Disabilities Act (ADA). The employer tried to dismiss the suit based on the employee's immigration status and asked the court to impose additional pleading requirements on ADA plaintiffs, requiring them to state their immigration status. The court refused the employer's request, as such heightened pleading in the absence of a requirement in the Federal Rules of Civil Procedure was expressly rejected earlier by the Supreme Court. 125 The court allowed the employee's claim to proceed and did not address the employer's alternative argument that the plaintiff lacked standing. However, the court added that if the employee were to admit to being in the United States illegally or refused to answer questions regarding his status, the question of standing would be at issue and the court would address whether Hoffman applied to ADA claims for compensatory and punitive damages brought by undocumented workers.
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While the IRCA does not have any direct impact on state disability laws, employers have attempted to use Hoffman to avoid liability for migrants' claims to state disability payments. In Safeharbor Employer Services v. Velazquez, 127 a Florida court agreed with this proposition when an employer argued that Hoffman should limit migrant's compensation. The court upheld prior case law, 128 stating that the Florida Workers' Compensation Act 129 provided workers' compensation for undocumented workers and stated that Hoffman had no effect on this.
The Act, 131 upon termination of the employee due to the illegality of the employee's immigration documents. But the court allowed the distribution of disability payments, reasoning that the statute governing workers' compensation in Minnesota specifically included "aliens" in its definition of "employees."1 32 It should be noted, however, that the court stated that if protection were not specifically included in the statute, they would be forced to address immigration policies, as discussed in Hoffman.
Some state courts, however, have limited the availability of workers' compensation for undocumented migrant workers. In Sanchez v. WCAC Eagle Alloy, InC., 13 3 two employees were injured on the job and received workers' compensation under Michigan's Worker's Disability Compensation Act (WDCA).'34 Using Hoffman, the employer argued that they should not receive workers' compensation due to their undocumented status, and the lower court reduced the award, limiting it to the date on which the employer learned of their undocumented status. The employer appealed this judgment, arguing that the plaintiffs were not "employees" because they were "illegal aliens." The employer also argued that there was no employment contract, using a fraud in inducement theory due to the illegality of their work papers. The Michigan Court of Appeals held that the workers were "employees" under the law and that there was a contract, as state law was silent as to the effect of false representations. The court skirted the Hoffman issue by holding that the employees were not entitled to workers' compensation because state law entitled employers to stop disbursement of compensation once a crime had been committed and the court found that presentation of false documents was sufficient to qualify as a crime. 135 In Reinforced Earth Co., v. Workers' Compensation Appeal Board, 136 an undocumented worker was struck in the head, neck, and back by a steel beam and sustained serious injuries that left him unable to work. The worker sought benefits under the Pennsylvania Workers' Compensation Act, and the employer argued that Hoffman should bar such benefits.1 37 The Pennsylvania court held that undocumented workers were eligible for workers' compensation, but that an employer need not show the prior requirement of job availability in order to suspend benefits for 131 the worker. 138 This holding makes it easier to deny any medical benefits for undocumented workers injured as a result of their employer's negligence, as defendants have a smaller burden in seeking to discontinue disability payments.
D. Relevant International Law Protecting the Workplace Rights of Migrant Workers
Both international treaties and customary international law addressing the rights of undocumented migrant workers are applicable in the United States. For purposes of this article and of the rights affected by the Hoffman decision, we will focus only on the international protection of the rights of freedom of association, nondiscrimination and the right to effective recourse through legal aid.
Use of International Law in the U.S. Courts
International law may be used in the United States as direct application of treaty law, as application of customary international law, and as an interpretive guide. 139 The Supremacy Clause of the U.S. Constitution states that "all Treaties made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the Land; and the Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of any State to the Contrary notwithstanding." 140 The doctrine of "self-executing treaties," a court-created doctrine limiting direct enforcement to clauses that directly confer rights, must be addressed, 141 as well as reservations, understandings, and declarations 42 when seeking to enforce treaty obligations in U.S. courts.
Customary international law arises out of the practice of nations acting in a particular manner from a sense of legal obligation. 143 Article 38(1)(b) and (c) International Court of Justice provides that customary international law is: (1) international custom, as evidence of a general practice (state practice) accepted as law, and (2) the general principles of law recognized by civilized nations. 144 State practice may be deduced from treaties, whether ratified or not, national laws, declarations of intergovernmental bodies, and evidence of the extent to which customary law is observed. 145 Customary law binds nations whether or not they have formally recognized it, as long as they have not "expressly and persistently objected to its development." 146 In the United States, customary international law, like treaty law, is enforceable in the courts. 147 The U.S. Supreme Court has held that it is "part of our law and must be ascertained and administered by the courts of justice of appropriate jurisdiction .... -1 48 International law may also be used as an interpretive guide. U.S. laws, when ambiguous, should be construed to be consistent with customary international law. 149 The Supreme Court has ruled that "an Act of Congress ought never to be construed to violate the law of nations, if any other possible construction remains .... " 150 U.S. courts have found international human rights standards helpful in interpreting both federal and state laws. 151 148. The Paquete Habana, 175 U.S. 677, 700 (1900). 149. It is important to keep separate the use of international human rights law as an interpretive tool from its application as customary international law. For a discussion on whether an international norm has to reach the level of customary international law in order to be used as an interpretive tool, 
International Protections Guarding Freedom of Association
The right to freedom of association is present in various treaties and may also be recognized as customary international law. At a minimum, the international norms are available as interpretive guides.
a. Treaties Ratified by the United States
The United States became a party to the ICCPR on September 8, 1992, and is thus bound by its provisions. [Vol. 3 right other than those which are prescribed by law and which are necessary in a democratic society in the interests of national security or public safety, public order, the protection of public health or morals or the protection of the rights and freedoms of others."
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Despite clarity in many of its provisions, the Senate ratified the ICCPR to establish that the treaty was not self-executing. 16 1 The validity of this declaration has been called into question by many who believe that such a reservation runs counter to the object and purpose of the treaty. 162 Article 22 is extremely clear in stating that all individuals have the right to form unions and that no restrictions may be placed on this right except for reasons of national security, public safety, public order, the protection of public health or morals, or the protection of the rights and freedoms of others. The Hoffman decision was not based on any of these factors, but only on the existing labor laws and the Immigration Reform and Control Act of 1986. Thus, it is not in compliance with U.S. treaty obligations under the ICCPR. The United States is also bound by the Charter of the Organization of American States (OAS), which it ratified in 1951. Article 45(c) of that Charter states that "workers ... have the right to associate themselves freely for the defense and promotion of their interests, including the right to collective bargaining and the workers' right to strike .... -163 No reservation was attached to this provision, and direct enforcement in the courts would be subject to the traditional self-execution doctrine. 64 The United States is also a member of the ILO, whose standards, in general, cover all workers irrespective of their nationality. ILO Conventions 87 and 98, dealing with freedom of association, have been ratified by 142 and 154 160. Id. at art. 22(2). 161. See 138 Cong. Rec. S4, 781-01, sec. 1(2) (daily ed. Apr. 2, 1992). 162. Commentators have noted that a U.S. limitation that declares a treaty to be non-self-executing should not be given effect when it runs counter to the object and purpose of the treaty. See 
164.
See generally, supra note 139, at 448-51 (describing how the doctrine of selfexecuting treaties has been applied in the United States, focusing on the issue of intent addressed in the Restatement (Third) and the various factors considered by the courts in ascertaining intent).
member states, respectively. 165 Each member country is bound by these, whether or not they have ratified those Conventions, since freedom of association is taken to be a constitutional norm binding on countries by virtue of their membership in the organization. All members, even if they have not ratified the Conventions in question, have an obligation to respect, promote, and realize the principles concerning fundamental rights that are the subject of those Conventions. 166 As discussed above, the ILO's Committee on Freedom of Association held just that in a case filed by the AFL-CIO, a federation of 66 national and international unions representing approximately 13 million workers in the United States. The AFL-CIO alleged that the Hoffman decision violated the ILO Convention on the Freedom of Association and Protection of the Right to Organize, by creating a distinction based on immigration status. 167 The complaint also alleged that Hoffman violates the requirement of the ILO Convention on the Right to Organize and Collective Bargaining for adequate protection against acts of anti-union discrimination, as well as the ILO Declaration of Fundamental Principles and Rights at Work by denying the freedom of association to undocumented workers. 168 Based on this, an argument could similarly be made that the ILO provisions can also be directly applied in U.S. courts. Even though the United States is not a party to Conventions 87 and 98, they could be applicable as authoritative interpretations of its obligations under the Constitution of the ILO.
1 69 While direct enforcement of both the OAS Charter and the ILO Constitution might face difficulties with the self-execution doctrine, clearly both are relevant to the argument that they are part of customary international law. At a minimum, the standards under both treaties are relevant as interpretive guides, especially since the United States is party to both. Numerous other treaties, national laws, and declarations of inter-governmental bodies provide for the right to freedom of association. We focus here on the international instruments, though advocates pursuing this claim should also look to the laws of the states. The U.S. government need not formally recognize the right, so long as it has not expressly and persistently objected to its development. If sufficient evidence of acceptance of this norm exists, it can be argued that freedom of association has risen to the level of customary international law because it is recognized in a large number of treaties, declarations, and resolutions, and has been adopted by many nations as a fundamental right under domestic laws. 70 Moreover, the United States has not expressly and persistently objected to this right in ratification of international instruments or in the development of its own law.
Of the principal international human rights treaties protecting this right, there are 152 state parties to the ICCPR, 149 state parties to the ICESCR, and 34 parties to the Migrant Workers Convention.' 71 Additionally, the 175 member states of the ILO must observe this right. 72 The Migrant Workers Convention, which recently came into effect, also provides migrants with much-needed protections in 170. Additional research on the practice of nations is needed in this regard, as there is some evidence that compliance is not worldwide. A large number of nations in the Middle East restrict the right to associate in and form unions in various ways, and many are aimed at migrant workers, both documented and undocumented.
See Sara the workplace. Article 11 states that neither migrants nor members of their families may be held in slavery. 7 3 Moreover, Article 26 gives migrants and their families the right to join unions and to seek their aid and assistance without any restrictions. 174 The United States became a signatory to the ICESCR in 1977,175 and Article 8 states that everyone has a right to "form trade unions and join the trade union of his choice, subject only to the rules of the organization concerned." 176 And it further states that the exercise of this right is subject only to restrictions based on national security, public safety, public health or morals, or the rights and freedoms of others. 177 Moreover, it does not allow legislative measures to be taken that would "prejudice, or apply the law in such a manner as would prejudice, the guarantees provided for in [ Article 11(2) further secures this right by requiring that no restrictions are placed on the exercise of this right, unless they are "necessary in a democratic society in the interests of national security or public safety, for the prevention of disorder or crime, for the protection of health or morals or for the protection of the rights and freedoms of others." 186 The United States has also been held to be subject to the jurisdiction of the Inter-American Commission and, as a member of the OAS, is bound by the rights enumerated in the American Declaration, 187 The United States is also a signatory to various treaties dealing with the right of association and is thus charged with the responsibility not to defeat the object and purpose of these treaties. 194 While these treaties may not be the basis for direct enforcement, they are certainly evidence of custom 195 and at a minimum would be useful along with the other treaties as an interpretive guide, especially for resolving conflicts between two statutes, as occurred in Hoffman.
c. International Protections Guarding Rights to Equality Before the Law, Equal Protection, and Nondiscrimination
International law provides undocumented workers with equality before the law in regard to substantive employment protections contained in various instruments. No exceptions exist under existing international law for discrimination based on citizenship or immigration status. When this issue was recently raised with the Inter-American Court of Human Rights, it found that there was no existing exception based on immigration status.. 6 i. Binding Treaties Protecting These Rights Articles 2, 3, and 26 of the ICCPR set forth the basic principle of equal protection of the laws. Article 2 requires that States Parties provide the enumerated rights to all individuals within their jurisdiction without regard to "race, colour, sex, language, religion, Article 3 specifically guarantees "the equal right of men and women to the enjoyment of all civil and political rights set forth in the... Covenant." 99 Article II of the American Declaration also establishes equal protection of the laws. All rights and duties established in the Declaration must be provided "without distinction as to race, sex, language, creed or any other factor." 2 0 0 The Convention on the Elimination of all Forms of Racial Discrimination (CERD), 2 0 1 ratified by the United States in 1994, also prohibits racial discrimination, which it defines as "any distinction, exclusion, restriction or preference based on race, [color], descent, or national or ethnic origin which has the purpose or effect of nullifying or impairing the recognition, enjoyment or exercise, on an equal footing, or human rights and fundamental freedoms in the political, economic, social, cultural or any other field of public life." 202 Equality before the law is mandated with respect to specific enumerated rights, including the right to equal treatment before tribunals. While distinctions are allowed under CERD with respect to citizens and non-citizens, the Committee on the Elimination of Racial Discrimination has issued a General Comment interpreting those restrictions as applying to such rights as citizens' right to participate in elections, to vote, and to stand for election; many of these, such as the right to equal treatment before tribunals, apply to all persons within the jurisdiction of the state. 203 ii. Customary International Law Protecting These Rights In addition to those three treaties, ICESCR and the Migrant Worker Convention 2 0 4 both protect these rights. Moreover, Article 7 of the Universal Declaration states that "[aill are equal before the law and are entitled without any discrimination to equal protection of the law. All are entitled to equal protection against any discrimination in violation of this Declaration and against any incitement to such discrimination." 205 The principle of nondiscrimination was also affirmed when, on May 10, 2002, the government of Mexico requested an advisory opinion from the Inter-American Court after the Hoffman decision, 2 06 asking it to determine whether states could deem a specific migratory status to be a prerequisite for the enjoyment of labor rights or whether such practices constituted a violation of international (and OAS) principles of equality before the law and nondiscrimination. Mexico worried that decisions such as Hoffman would lead to a progressive loss of labor rights like payment of overtime, seniority, outstanding wages, and maternity leave. 2 7 Some of these concerns have already been realized, as discussed above.
The Inter-American Court determined that American states could not put undocumented migrant workers at a legal disadvantage in terms of labor rights, just as it could not do so with legal residents or citizens. 208 The court stated: "States may not subordinate or condition observance of the principle of equality before the law and nondiscrimination to achieving their public policy goals, whatever these may be, including those of a migratory character."
209
The Inter-American Court also found that the State has the obligation to respect and guarantee the labor human rights of all workers, irrespective of their status as nationals or aliens, and not to tolerate situations of discrimination that are harmful to the latter in the employment relationships established between private individuals (employer-worker). The State must not allow private employers to violate the rights of workers, or the contractual relationship to violate minimum international standards. 210 The right to nondiscrimination in employment is also one of four core worker rights recognized by the ILO as internationally accepted fundamental human rights 211 and held to be binding on all ILO members.
Article 2(2) of the ICESCR requires that state parties undertake to guarantee that the rights will be exercised "without discrimination of any kind as to race, [color], sex, language, religion, political or other opinion, national or social origin, property, birth or other status." 212 Article 24 of the American Convention also states that "[a]ll persons are equal before the law. Consequently, they are entitled, without discrimination, to equal protection of the law." 213 Likewise, the Migrant Convention provides that state parties must ensure all migrant workers and their families the rights provided in the convention "without distinction of any kind such as ... national, ethnic or social origin, nationality, . . . or other status." 214 Various regional instruments also provide further proof that the principle of the right to equality before the law has secured general acceptance. The African Charter contains various provisions safeguarding this right. Article 2 of the Charter states that "[e]very individual shall be entitled to the enjoyment of the rights and freedoms recognized and guaranteed in the present Charter without distinction of any kind such as race, . . . national and social origin, . . . birth or other status." 215 Article 3 requires equality before the law and equal protection of the law for "every individual." 216 Lastly, Article 15 states that "[e]very individual shall have the right to work under equitable and satisfactory conditions, and shall receive equal pay for equal work." 217 The European Convention also safeguards the right to equality before the law. Article 14 of the Convention states that "[t]he enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimination on any ground such as . . . national or social origin, association with a national minority, . . . birth or other status." 218 Finally, both the American Convention, to which the United States is a signatory, and the American Declaration include provisions protecting the right to equality before the law.
Under Article 1 of the American Convention, state parties must ensure "all persons ... the free and full exercise of... rights and freedoms, without any discrimination for reasons of race... national or social origin,. . . birth or any other social condition." 219 Similarly, Article II of the American Declaration states that "[a]ll persons are equal before the law and have the rights and duties established in this declaration, without distinction as to race, ... or any other factor." 220 The provisions of these treaties, regional instruments, and the Inter-American Court decision are evidence that the principle of equality is customary international law. 221 Advocates can also bolster this with evidence of national laws prohibiting discrimination. At a minimum, these standards should provide useful guidance for interpreting federal and state constitutional and statutory schemes applicable to the right to equality in the provision of workers' rights.
d. International Law Provisions Protecting the Right to an Effective Remedy
The United States is party to several treaties protecting the right to an effective remedy, and there are other treaties that support the argument that it has risen to the level of a customary international norm. Additional research on the practice of nations would be useful to develop the argument. At a minimum, the treaties would be useful in this regard in helping to interpret the various state and federal laws that have been the subject of challenges to undocumented workers' rights under Hoffman.
i. Binding Treaties Protecting This Right
Article 2(3) of the ICCPR requires state parties to ensure that "any person whose rights or freedoms as herein recognized are violated shall have an effective remedy, notwithstanding that the violation has been committed by persons acting in an official capacity." 222 Likewise, the American Declaration provides all persons with the right to legal procedures "whereby the courts will protect him from acts of authority that, to his prejudice, violate any fundamental constitutional rights." 223 
Conclusion
As attempts to expand Hoffman into other areas of the law increase, it is important that attorneys understand and make use of international human rights law to avoid further deprivation of migrant worker rights. Since no international arguments were made during the Hoffman case, there is still arguably a claim under international law that could reinstate the right to back pay for undocumented migrant workers.
Immigration law is also in need of reform to remedy violations of the human rights of migrants. The U.S. employer sanctioning system has many loopholes through which exploitation of migrant workers is conducted. One such loophole allows employers who accept documents that appear on their face to be genuine and to relate to the individual named to avoid any liability for hiring undocumented workers. Thus, employers who hire undocumented workers not only profit from the low wages paid to these workers, but also avoid liability for back pay and any sanctions when a worker's rights have been violated. It is also important that any future changes to existing law or proposals for new immigration policies conform to international human rights standards. For example, President George W. Bush has put forward a revised guest-worker program that would allow non-nationals to receive work permits for periods of up to five years. This proposal is being hailed by the current administration as a solution to the problems of undocumented migration and established demand for additional workers. However, many experts question this assertion, and many more fear that such a guest-worker program could lead to similar abuses experienced under prior U.S. guest-worker programs. Thus, it is important that attorneys and legal scholars demand that this new proposal be in conformity with international human rights law and that it provide migrant workers with the same rights and remedies as citizens.
Recent decisions by the Inter-American Court and the ILO regarding the Hoffman decision should also be used to support legislative change in the United States to overturn Hoffman. Additionally, since international law was not considered in the 232. See European Convention, supra note 184, at art. 13. court's opinion in Hoffman, Congress should consider overturning the decision on this basis alone. Advocates for migrant workers should make clear that labor rights and principles of nondiscrimination have attained the status of customary international law, as recognition of this will allow advocates to fight further expansions of Hoffman and other human rights violations in these areas.
Finally, advocates must insist on the applicability of international human rights law on all levels-domestically, as well as regionally and internationally. Thus, as more trade treaties and labor agreements are negotiated, it is essential that these agreements comply with international human rights standards and that they are not limited by domestic laws that may violate such norms. More specifically, they should include provisions that specifically protect the human rights of all workers, including the right to organize and bargain. In that event, the mandate of the National Labor Relations Act that the protection by law of the right to organize and bargain collectively to promote the flow of commerce will be upheld in this era of globalization.
